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a new head of equity before we can interpose to save him, to the injury 
of others, against the effects of his own carelessness. 
The bill must be dismissed, with costs. 



In the Court of Common Pleas of Philadelphia. 

THE NORTH PENNSYLVANIA RAILROAD COMPANY VS. DANIEL STONE. 

1. It is a power implied in every grant pf municipal authority, to dig up the streets 
and highways for the purpose of securing drainage and sewerage essential and 
convenient to the public health. 

2. The city of Philadelphia possesses this power, by express legislative enactment 
as to Front street, both by the legislation in regard to the districts of Northern 
Liberties and Kensington, and by the Consolidation Act. 

3. A railroad corporation cannot, under a grant of franchises to construct and 
maintain a railroad track in a city street or highway, have the exclusive use of 
that street and oust jurisdiction for municipal purposes ; and therefore, an in- 
junction to restrain an agent of the city, a city contractor, who proposes to take 
up temporarily a portion of the railway track in order to build a culvert in such 
public street, will be refused. 

This was a motion for a special injunction to restrain the defend- 
ant from taking up a portion of plaintiffs' road for the purpose of 
culverting Cohocksink Creek. 

Allison, J. — The complainants charge that the defendant has 
threatened to take up that portion of their railroad constructed upon 
the line of Germantown road, from Front to Second street, and ask 
that he may be restrained by injunction from so doing. 

The defendant in his affidavit, admits the truth of the complaint; 
but sets up, by way of justification, that he has contracted with the 
City of Philadelphia to build a culvert upon Germantown road be- 
tween the points designated, and that in so doing it will be necessary 
to remove the railway of complainants from the bed of said road. 

The culvert referred to is for the purpose of covering-in Cohock- 
sink creek, and to afford the necessary drainage and sewerage to 
that portion of the city of Philadelphia through which it passes. 

It will not be necessary, in determining the question raised by the 
bill and answer, to inquire how far the City of Philadelphia can, 
under the general implied power conferred upon her as a municipal 
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corporation, proceed to dig up the public streets and highways of 
the city for the purpose of securing the requisite underground drain- 
age and sewerage so essential to the convenience and health of over 
half a million of people. It, perhaps, would not be difficult to 
establish this as a power necessarily implied in every grant of muni- 
cipal authority as broad as that conferred by the supreme legisla- 
ture upon the city of Philadelphia. But we are saved this neces- 
sity, from the fact of the grant of express power to perform the 
work in question in terms which require its execution as a duty 
charged upon the councils of the city. 

Germantown road, from Front street to Cohocksink creek, is 
within the limits of the late District of the Northern Liberties, and 
from Cohocksink creek to Second street, is embraced within the 
former District of Kensington. These Districts, by the Act of Con- 
solidation, having merged in the city of Philadelphia, their rights 
and powers vested at the same time, which clothed the new corpor- 
ation with every privilege and incident which belonged to the old, 
and not affected by the legislation of that or any subsequent time. 
An inquiry into the law as it stood prior to the consolidation of the 
city and districts becomes therefore important. 

By the act of April 16, 1829, it was provided, that it should be 
lawful for the corporation through which Cohocksink creek should 
run or bound, to erect a culvert along said creek, if at any time 
thereafter they should deem it necessary. And by the Act of 
February 20th, 1851, the Commissioners of Kensington, the North- 
ern Liberties and the county of Philadelphia, were authorized and 
required to put under contract a culvert along said creek, from 
Front street to Sixth street, for the purpose of draining off the water 
of said creek, and to that end authority was given to construct said 
culvert, along any street or road laid out in the District of Kensing- 
ton or the Northern Liberties. And by a further act of Assembly, 
passed the 27th of April, 1852, the right was given to construct a 
second or branch culvert (which is a part of the present undertaking) 
in any street suitable for the purpose, in such manner as would best 
secure the drainage of the water of the creek from Sixth street to 

Front street. 
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A mere statement of these several acts of the State legislature is 
all that is required, in order to exhibit the clear and undoubted right 
of the city to prosecute the work of culverting Cohocksink creek, as 
it- is now proposed shall be done by the defendant, acting as the 
agent of the city, unless it can be made to appear that his right has 
been taken away by the same authority by which it was originally 
granted. This the complainants say, has been done by the act of 
April 8tb, 1852, incorporating them with power to construct a rail- 
road, " beginning at any point north of Vine street, in the county 
of Philadelphia, and thence by the most expeditious and practicable 
route, to or near the borough of Easton," &c. Is this claim well 
founded ? and can it be supported upon the basis upon which the 
complainants are content to rest it? We think not, and that it 
conflicts with one or two well settled legal principles, which we will 
state briefly. The first is, that where in a subsequent act in favor 
of a private corporation, it is sought to control the general powers 
granted to a public corporation, the intention of the legislature 
ought distinctly to appear ; and any ambiguity in the grant must be 
construed against a private, and in favor of a public corporation. 

Thus we find the principle expounded, in the Commissioners vs. 
Gas Company, 2 Jones, 321. See also the cases there cited. So 
also in the Trenton Water Company, 6 Penna. Law Jour., 32, it is 
said, that private corporations take their franchises subject to the 
rights of individuals and communities ; and the strong presumption 
of law is always against unconditional, adverse privileges. 

The complainants in this case area private corporation; and 
although a railroad is in a certain sense a highway, which the public have 
the right to enjoy, yet for all purposes of pecuniary gain or advantage, 
including the ownership of the road and all that belongs to it, it is 
strictly a private corporation. We have thus the private interest 
of the complainants arrayed against, not merely the general 
or implied powers of the city, but against a clear and express grant, 
in which there is no shadow of ambiguity, and in which nothing is 
left to implication ; and this claim, having no other foundation than 
the grant to construct a railway over and along the street in dispute. 
It is not to be forgotten, that this power, specially conferred upon 
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the district of Kensington and Northern Liberties, stood upon the 
statute books unrepealed when the act incorporating the complain- 
ants was passed, of whiph they had, or are presumed, to have had, 
full and ample notice ; and therefore when the corporate franchises 
were accepted by them, it was with knowledge, that the enjoyment 
of those franchises, would be subject to such interruption, 
as would be necessary, in the erection or construction of the culvert, 
along this portion of Germantown road. There is nothing incon- 
sistent in the grant of powers claimed by both bodies corporate. 
The powers conferred, are in- substantial harmony with each other, 
subject to such reasonable restraint as may be temporarily necessary, 
in order that that may be done for which the authority is so clear 
and ample. And in this, the complainants suffer no greater hard- 
ship than do the public, who, at all times have the right to a free 
and unobstructed passage along the highways of the city, when<such 
highways are for the time being, torn up, and the travel suspended, 
whilst necessary municipal improvements are in progress of con- 
struction. 

The second principle upon which we rest our conclusion is, that 
corporations possess only such powers as are specifically granted, or 
such as are necessary to carry into effect the powers expressly 
granted. Being a political institution, it has no other capacities 
than those that are necessary to carry into effect the purposes for 
which it was established. Or, to use the language of Judge Black as 
applicable to complainants, in the Commonwealth vs. The Railroad, 
2 Casey, 351, that which a company is authorized to do, by its act 
of incorporation, it may do ; beyond that its acts are illegal. A 
doubtful charter, says the Chief Justice, does not exist, because 
whatever is doubtful is decisively certain against the corporation. 
Keeping this principle in view, we look in vain to the charter of the 
North Pennsylvania Railroad Company for any such grant of power 
as is claimed by them. There is no exclusive use of the streets of 
the city to be extracted from the letter or evident intent of the law ; 
certainly no language, that in terms ousts the jurisdiction of the city 
for all requisite municipal purposes, or that can be construed into a 
repeal of the several laws, authorizing the culverting of Cohocksink 
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creek ; and therefore nothing that would justify us in granting our 
writ of injunction. All that we can do is to see that the corporate 
franchises of the company are not interrupted longer than is abso- 
lutely necessary. Injunction refused. 



RECENT ENGLISH DECISIONS. 

Vice Chancellor Kindersley's Court — June, 1859. 

FALCKE VS. GRAY. 

This court will entertain a bill for the specific performance of an agreement to pur- 
chase a chattel ; but, if the case made at the hearing shows that the price was 
inadequate, and the transaction upon the whole unfair, the bill will be dismissed ; 
and that, although the court would not have given relief to a party had he sought, 
in the same case, to set the agreement aside. 

This suit was instituted for the specific performance of a contract 
for the sale of two unique china jars, under the following circum- 
stances : — Mrs. Gray, the defendant, wished to let her house, 119 
Gloucester-terrace, Hyde-park, and put it into the hands of Messrs. 
Boyle & Bryden, house agents, for that purpose. Mr. Falcke, the 
plaintiff, saw the house and agreed to take it, having, at the same 
time, an option of purchasing certain articles of furniture, such as 
a dinner wagon, a table, some chairs, &c, and, amongst those arti- 
cles, the two jars in question. The plaintiff, the defendant and a 
Mr. Brend, clerk to Messrs. Boyle & Bryden, met upon the pre- 
mises and put a valuation on the articles, fixing that of the jars in 
the first instance at 251. ; hut afterwards it was increased to 40J. 
Brend, however, admitted that he was really ignorant of the true 
value Gf the jars, upon which a reference as to the true value was 
agreed to be made to Messrs. Watson, dealers in articles of virtu, in 
Duke street, Manchester square. Plaintiff and Brend then drew up 
an agreement, to the effect that the plaintiff should have the option 
of purchasing the articles contained in a list appended to the agree- 
ment at the prices affixed. The two jars were in the list, and 



